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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 162 
(T.D. 99-4) 
RIN 1515-AC33 
MANDATORY SEIZURE OF CERTAIN PLASTIC EXPLOSIVES 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations regard- 
ing the types of merchandise that are required to be seized and forfeited 
if introduced or attempted to be introduced into the United States con- 
trary to law. The Customs Regulations reflect the statutory list of such 
merchandise set forth in 19 U.S.C. 1595a(c)(1). That statute was 
amended to add plastic explosives not containing a detection agent to 
the list of merchandise required to be seized and forfeited. This docu- 
ment conforms the Customs Regulations to that statutory change. 


EFFECTIVE DATE: January 8, 1999. 


FOR FURTHER INFORMATION CONTACT: Todd J. Schneider, Pen- 
alties Branch, 202-927-1694. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Section 596(c)(1) of the Tariff Act of 1930 (19 U.S.C. 1595a(c)(1)) sets 
forth a list of merchandise which, if introduced or attempted to be 
introduced into the United States contrary to law, are required to be 
seized and forfeited. 

Section 162.23(a), Customs Regulations (19 CFR 162.23(a)), reflects 
the list of merchandise that must be mandatorily seized if introduced or 
attempted to be introduced into the United States contrary to law as set 
forth in 19 U.S.C. 1595a(c). 

Title VI, section 606 of Public Law 104-132, the “Antiterrorism and 
Effective Death Penalty Act of 1996,” amended 19 U.S.C. 1595a(c)(1), 
effective April 24, 1997, to add to the list of merchandise required to be 
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AMENDMENT TO THE REGULATIONS 


For the reasons set forth in the preamble, Part 162 of the Customs 


Regulations (19 CFR Part 162) is amended as set forth below. 


PART 162—INSPECTION, SEARCH AND SEIZURE 
1. The general authority citation for Part 162 and the specific author- 
ity citation for section 162.23 continue to read as follows: 


Authority: 5 U.S.C. 301; 19 . 66, 1624. 


Section 162.23 also issued under 19 U.S.C. 1595a(c). 


2. Section 162.23(a) is amended by removing the word “or” at the end 
of paragraph (a)(2); by removing the period at the end of paragraph 
(a)(3) and adding “; or” in its place; and by adding a new paragraph 
(a)(4) to read as follows: 
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§ 162.23 Seizure under section 596(c) Tariff Act of 1930, as 
amended (19 U.S.C. 1595a(c)). 


(a) Mandatory seizures. * * * 


* * 


(4) A plastic explosive, as defined in section 841(q) of title 18, 
United States Code, which does not contain a detection agent, as 
defined in section 841(p) of that title. 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: December 1, 1998. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 8, 1999 (64 FR 1122)] 


(T.D. 99-5) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
JANUARY 1, 1999 THROUGH MARCH 31, 1999 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 





Country Name of currency 





Australia $0.618200 
Austria .. Schilling td cers 0.085841 
i Prane.. 22. 0.029281 
Ue Skee ks oc eee 0.828226 

Dollar... 0.654965 

Renminbi yuan ................ 0.120783 

0.158554 

Markka ...... am 0.198665 

Franc .... ‘ 0.180073 

Deutsche mark 0.603938 

Dollar’... .:... 0.129091 

0.023474 
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Country 


Ireland 

Israel 

Italy 

Japan 

Malaysia 

Mexico . 
Netherlands . 

New Zealand 

Norway 

Philippines 

Portugal 

Singapore . Os Ah es 
South Africa, Republic of 
Spain 

Sri Lanka 

Sweden ... 
Switzerland .. 

Thailand . . 
United Kingdom 
Venezuela ... 


Name of currency 


Pound .. 


Shekel . 
Lira 

Yen 
Dollar 
Peso . 
Guilder 
Dollar . 
Krone . 
Peso : 
Escudo 
Dollar .. 
Rand . 
Peseta 
Rupee 
Krona 
Franc .... 
Baht (tical 
Pound 
Bolivar 


US 

dollars 
$1.499800 
N/A 
0.000610 
0.008917 
0.263158 
0.101719 
0.535992 
0.534000 
0.133404 
N/A 
0.005892 
0.603027 
0.170430 
0.007099 
0.014613 
0.124688 
0.731743 
0.027624 
1.658100 
0.001768 


Dated: January 4, 1999. 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 


(T.D. 99-6) 
FOREIGN CURRENCIES 


DalILy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR DECEMBER 1998 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 


pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): December 25, 1998. 


Greece drachma: 


December 1, 1998 $0.003530 
December 2, 1998 003555 
December 3, 1998 .003556 
December 4, 1998 .003542 
December 5, 1998 .003542 
December 6, 1998 .003542 
December 7, 1998 .003548 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
December 1998 (continued): 


Greece drachma (continued: 


December 8, 1998 . 
December 9, 1998 .003575 
Dieeetimer IU: TAGS 5. kines mar gh ; 003597 
December 11, 1998 .. 02... cccecce ce. J ettag 003615 
December 12, 1998 ..... ; eee ; .003615 
December 13, 1998 .........5.2000.. hg .003615 
December 14, 1998 .......... ee Say ccte tenis ; .003615 
December 15, 1998 ...... SAU et tens [ sack a 003597 
December 16, 1998 .. eee Aire rets .003572 
December 17, 1998 ... ; ; ; nee .003577 
December 1G-1G96 5... . ks bck ese cus : .003576 
December 19, 1998 ......... Beis 003576 
December 20, 1998 .......... ee, ae .003576 
December 21, 1998 he eee en Mae aks j 003563 
December 22, 1998 AO as ohiee AOE sc Laraneas arenas .003560 
December 23, 1998 ...... sareya ataul ean aie ents aa 003559 
December 24, 1998 ara Ra Axe eens vers .003545 
December 25, 1998 La ee eae : re .003545 
December 26, 1998 ... ie dee cena Ee ee .003545 
December 27, 1998 ....... sate ata arhings aay .003545 
December 28, 1998 .... oe ne Me nat .003543 
December 29, ata a re ee ee .003560 
December 30, ba CM seg wich dea ae .003532 
December 31, € ; See ri atea ewes .003573 


$0.003564 


South Korea won: 


December 1, 16 een ree 
December 2, eee ee: ed .000806 
December 3, 198 es ectechen .000813 
December 4, eta aaa eee .000822 
December 5, ee er .000822 
December 6, 3 See ee eater cae alert .000822 
December 7, .000826 
December 8, 1$ or .000822 
December 9, 000822 
December 10, 1998 ate ier .000828 
December 11, 1998 cpbieehe Gee te meta .000826 
December 12, 1998 ee .000826 
December 13, 1998 stglll «Mil: ¢Svatala uaa eee ae .000826 
December 14, 1998 Lite fee cork eT aes 000830 
December 15, 1998 L afc atatoe hele eth ote reer .000824 
December 16, 1998 ; .000826 
December 17, 1998 .000826 
December 18, 1998 i. 000826 
December 19, 1998 a etacns eee .000826 
December 20, 1998 ate oa ets ie .000826 
December 21, 1998 We Sake irn warn ae .000836 
December 22, 1998 Rea ogee ieee .000831 
December 23, 1998 ... setae ree .000827 
December 24, 1998 Shey crea ee .000827 
December 25, 1998 shale Beahheaha ch teal aera .000827 
December 26, 1998 Eater dees eves arenes .000827 
December 27, 1998 ca haga we ne .000827 
December 28, 1998 re .000826 
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FOREIGN CURRENCIES—Variances from quarterly rates for December 


1998 (continued 


7, 1998 ee eer ee! 

1998 ; er y acter 102328 

mbe 1998 ea .102328 
2cember 20, 1998 weed ae Pe avg .102328 
ember 21, 1998 . atta ae er .114168 
Yecember 22, 1998 : eer 101989 


December 14, 1998 : eee rare $0.128750 
december 15, 1998 128008 
1 Africa, Republic of, rand 


1998 .176523 


2, 1998 


3, 1998 .. ; : preven ¥ 174368 


1998 ; ete .. $0.027624 

1998 deen sind ORCI 027663 

1998 ‘ ; eats a .027816 

4, 1998 Sine ne .027793 

1998 eine aes Z 027793 

1998 : ne i ; ; en .027793 

December 7, 1998 4 os ; 5 Stee aes .027809 
ecember 8, 1998 See .027816 
December 9, 1998 ‘ Wee aa x eek 4 027925 
December 10, 1998 = — aes .027949 
December 11, 1998 . aT ee Seas ier Saas .027894 
December 12, 1998 Di oia ENS ee Sah acs Sieh aa AT .027894 
December 13, 1998 ...... Page eet ant & Pais .027894 
December 14, 1998 pe hee st Laificas toon ales 027902 
PIGHOINNOE 10. Oris. cd ebdea basses eoew nas ; .027586 
PCS OT TO LOSE 6 ous eee ck cna cle de Mertctr ee .027525 
December 17, 1998 ; er Sb Date Ridmcecieee nee .027203 
December 18, 1998 . er A tot ener ete REN ar .027495 
December 19, 1998 mete ae ern aan ick Suite seeraipt 027495 
December 20, 1998 .......... dbs 027495 
December 21,1998 ..... DN cre hewes Pale evaacadines trata ETO .027579 
December 22, 1998 ............... on mea aie 027488 
December 23, 1998 : Lge cae .027473 
December 24, 1998 . .027435 
December 25,1998 ........ .027435 
December 26, 1998 re .027435 
December 27, 1998 .... OE Oh OE de ae .027435 
December 28, 1998 ...... .027064 
December 29, 1998 ......... .026918 
December 30, 1998 .027174 
December 31, 1998 .... Nas .027397 


Dated: January 4, 1999. 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, January 6, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION AND/OR MODIFICATION OF RULING 
LETTERS RELATING TO TARIFF CLASSIFICATION OF 
CHUTNEY AND SIMILARLY PREPARED OR PRESERVED 
VEGETABLES AND/OR FRUITS USED AS SAUCES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation and/or modification of tariff 
classification ruling letters. 


SUMMARY: Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by § 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke or modify seven rulings pertaining to 
the tariff classification of chutney and similarly prepared or preserved 
vegetables and/or fruits used as sauces, under the Harmonized Tariff 
Schedule of the United States (HTSUS). Comments are invited on the 
correctness of the proposed rulings. 


DATE: Comments must be received on or before February 19, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to and may be inspected at U.S. Customs Service, Office of Regu- 
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lations and Rulings, Attention: Commercial Rulings Division, 1300 
Pennsylvania Avenue, N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Edward A. Bohannon, 


General Classification Branch, (202) 927-1613. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by § 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke and/or modify seven rulings pertaining to 
the tariff classification of chutney and similarly prepared or preserved 
vegetables and/or fruits used as sauces. Comments are invited on the 
correctness of the proposed rulings. 

In Customs Ruling Letter HQ 085180 dated October 31, 1989, a man- 
go chutney with an acetic acid content of 0.59% and containing approxi- 
mately 76% mango, 13% sugar, 6% vinegar, 3% ginger, 2% raisins and 
less than 1% each of cinnamon, citric acid and ascorbic acid, was classi- 
fied in subheading 2001.90.4500, HTSUS, the provision for vegetables, 
fruit, nuts and other edible parts of plants, prepared or preserved by 
vinegar or acetic acid, other, mangoes. HQ 085180 is set forth as “At- 
tachment A” to this document. 

In Customs Ruling Letter HQ 085838 dated December 21, 1989, a 
mild salsa having an acetic acid content less than 0.5% and a hot salsa 
having an acetic acid content less than 0.5%, each containing dried to- 
matoes, water, onions, tomato paste, green and jalapeno peppers, salt, 
sugar, spices and sodium benzoate, were classified in subheading 
2005.90.9000, HTSUS, the residual provision for other vegetables pre- 
pared or preserved otherwise than by vinegar or acetic acid, not frozen, 
other, other. HQ 085838 is set forth as “Attachment B” to this document. 

In Customs Ruling Letter HQ 088976 dated January 6, 1992, three 
separate tomato based products were classified in either subheading 
2005.90.9500, HTSUS, as other vegetables prepared or preserved 
otherwise than by vinegar or acetic acid, not frozen, other vegetables 
and mixtures of vegetables, other, or in subheading 2103.20.4020, 
HTSUS, the provision for sauces, tomato ketchup and other tomato 
sauces, other, in containers holding less than 1.4 kg, or, “if imported in 
containers holding more than 1.4 kg, then” in subheading 
2103.20.4040, HTSUS, the provision for sauces, tomato ketchup and 
other tomato sauces, other, other. HQ 088976 is set forth as “Attach- 
ment C” to this document. 

In Customs Ruling Letter NY 853924 dated September 27, 1990, an 
eight ounce glass jar labeled Major Grey’s chutney, constituting a gelat- 
inous mass with several pieces of solid fruit, varying in length from 
approximately one-half to one and one-half inches, composed of 47.5% 
sugar, 44.1% mangoes, 2.0% salt, 1.6% acetic acid, 0.2% ginger, 0.09% 
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wise prepared or preserved, citrus fruit, limes. NY 870058 is set forth as 
“Attachment F” to this document 

In Customs Ruling Letter NY 875871 dated September 22, 1992, four 
chutneys put up for retail sale in glass jars of varying sizes were classi- 
fied. Each product was a highly spiced, fruit or vegetable based condi- 
ment. Old Shropshire chutney was a brown, creamy mass with some 
large pieces of vegetables and whole raisins, including apples, sugar, 
rhubarb, malt vinegar, onions, ale, figs, sultanas, mustard, turmeric, 
chillies and garlic, all with an acetic acid content of .65%. Friars Old En- 
glish chutney had an acetic acid content of .63% and was made with vis- 
ible whole raisins and soft apple pieces, onions, sugar, malt vinegar, 
sultanas, ale, mustard, ground cinnamon, ground ginger and chillies. 
Marrakesh chutney, a dark brown product with a relatively thick and 
pasty consistency that had an acetic acid content of 1.34%, contained 
large date pieces and soft chunks of apple, together with malt vinegar, 
sultanas, figs, onion, pineapple juice, garlic powder, ground ginger, tur- 
meric and chillies. The fourth product, Country Living chutney, a 
creamy product with a brown/purple color having an acetic acid con- 
tent of .56%, contained large apple pieces and soft, whole raisins, to- 
gether with sugar, malt vinegar, onions, sultanas, figs, mustard, 
turmeric, ground ginger, garlic and chillies. All four chutneys were clas- 
sified in subheading 2001.90.6000, HTSUS, the provision for vegeta- 
bles, fruit, nuts and other edible parts of plants, prepared or preserved 
by vinegar or acetic acid, other, other. NY 875871 is set forth as “Attach- 
ment G” to this document 

In the case of Orlando Food Corp. v. United States, 140 F3d 1437, 20 
Int’] Trade Rep. (BNA) 1001 (Fed. Cir. 1998), the Court of Appeals for 
the Federal Circuit found that a canned tomato product consisting of 
approximately 60% whole, peeled tomatoes and 40% tomato puree by 
weight, together with salt, citric acid and a basil leaf, used as a prepara- 
tion for a sauce, was described by the terms of both heading 2002, 
HTSUS (tomatoes prepared or preserved otherwise than by vinegar or 
acetic acid), and heading 2103, HTSUS (sauces and preparations there- 
for). The court further found that heading 2103 more specifically de- 
scribes the merchandise than does heading 2002, notwithstanding the 
clearly visible large pieces and quantities of prepared tomato preserved 
otherwise than by vinegar or acetic acid, so that proper classification is 
in heading 2103, HTSUS. 

The presence of large pieces and quantities of prepared vegetable and 
fruit preserved by or otherwise than by vinegar or acetic acid in the 
products that were the subjects of Customs ruling letters HQ 085180, 
HQ 085838, HQ 088976, NY 853924, NY 865042, NY 870053 and NY 
875871 make them classifiable in appropriate headings of chapter 20, 
HTSUS. However, in accordance with the Orlando Food decision, su- 
pra, used as sauces, each is more specifically described by the terms of 
heading 2103, HTSUS, and each is classifiable thereunder. 
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Customs intends to revoke ruling letters HQ 085180, HQ 085838, NY 
865042, NY 870053 and NY 875871 and to modify HQ 088976 and NY 
853924 to reflect the proper classification of the aforesaid products in 
the applicable subheadings of heading 2103, HTSUS, the provision for 
sauces. Proposed Customs ruling letters HQ 962416 through 962422 
are set forth in Attachments H through N to this document. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 

Claims for detrimental reliance under § 177.9, Customs Regulations 
(19 CFR 177.9), will not be entertained for actions occurring on or after 
the date of publication of this notice. 


Dated: December 31, 1998. 


MARVIN A. AMERNICK 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC, October 31, 1989. 
CLA-2 CO:R:C:G 085180 SLR 
Category: Classification 
Tariff No. 2001.90.4500 
Ms. BEATRIZ R. FERREIRA 
KIVIKS MARKNAD OF AMERICA 
PO. Box 340 
Gaithersburg, MD 20884 


Re: Mango Chutney Imported from Brazil. 


DEAR MS. FERREIRA: 

This ruling is in response to your letter of May 22, 1989, requesting the classification of 
mango chutney under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). 


Facts: 


The product in question is composed of approximately 76 percent mango, 13 percent sug- 
ar, 6 percent vinegar, 3 percent ginger, 2 percent raisins, and less than 1 percent each of 
cinnamon, citric acid, and ascorbic acid. A sample was forwarded and later analyzed by the 
U.S. Customs laboratory. It consisted of a dark green, creamy mass with many, scattered 
whole raisins, and several irregularly shaped chunks of mango ranging in size from approx- 
imately 2 inch to 1% inches. Its acetic acid content was 0.59 percent. 


Issue: 


What is the proper classification of this particular brand of mango chutney under the 


HTSUSA? 
Law and Analysis: 


Classification of products under the HTSUSA isin accordance with the General Rules of 
Interpretation (GRID), taken in order. GRI 1 provides that classification is determined ac- 
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ruling is in response to your inquiry, on behalf of Pioneer Portion Pak, Ltd., Rich- 
B.C., Canada, requesting the proper classification of salsa sauce under the Harmo 
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spices, and sodium benzoate. The samples were forwarded and later 


analyzed by the U.S. Customs laboratory. Both were found to be of a thick consistency, con- 


taining very large quantities of chopped and sliced vegetak 


bles. The acetic acid content ofthe 
1” salsa registered 0.45 percent. The same test performed on the 
0.46 percent 


“mi ‘hot” salsa revealed 
In your letter, you maintain that the subject salsa should be classified as an “other toma- 
to sauce” in subheading 2103.20.40, HTSUSA 
Issue 
Is the salsa classifiable as an “other tomato sauce” 1 


under subheading 2103.20.40, 
HTSUSA, as requested, and, if not, what classification is appropriate? 
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Law and Analysis: 


In the HTSUSA, sauces fall in heading 2103. It appears, however, that this heading does 
not encompass the products in issue. The Explanatory Notes to heading 2103 indicate that: 
The heading includes certain oe based on vegetables or fruit, but these differ 
from the preserved products of Chapter 20 (and more especially those under heading 
20.01) in that they are mainly liquids, emulsions or suspensions containing very little 
solid matter. * * * 


Although not legally binding, the Explanatory Notes do represent the official interpreta- 
tion of the tariff at the international level. 

Here, the two styles of salsa contain very large quantities of chopped and sliced vegeta- 
bles suspended in a thick, red slurry. Their composition in no way resembles the smooth 
texture of mustard or mayonnaise. Consequently, these products are not classifiable in 
heading 2103. 

Heading 2001 provides for “vegetables * * * and other edible parts of plants, prepared or 
preserved by vinegar or acetic acid.” This heading appears to describe the products in issue. 
Customs, however, limits those products deemed “prepared” by acetic acid to those with an 
acetic acid content of 0.5 percent or above. Since the acetic acid content of both salsas falls 
below this standard, classification under heading 2001 is precluded. 

Heading 2005, HTSUSA, provides for “other vegetables prepared otherwise than by 
vinegar or acetic acid, not frozen.” The Explanatory Notes to heading 2005 indicate that 
these products “whole, in pieces or crushed, may be preserved in water, in tomato sauce, 
with other ingredients ready for consumption. * * *” This heading so describes the “mild” 
and “hot” salsa 
Holding: 


The subject salsa is classifiable under 2005.90.9000, HTSUSA, which Prov ides for other 
vegetables prepared or preserved otherwise than by vinegar or acetic acid, not frozen, oth- 
er, other. The General rate of duty is 17.5 percent ad valorem. 

Articles classified in subheading 2005.90.9000, HTSUSA, which have originated in the 
territory of Canada, will be entitled to a reduced duty of 15.7 percent under the United 
States-Canada Free Trade Agreement upon compliance with all applicable regulations. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. CusToMS SERVICE, 
Washington, DC, January 6, 1992 
CLA-2 CO:R:C:F 088976 RFC 
Category: Classification 


Tariff No. 2005.90.95 and 2103.20.40 
MR. PETER W. KLESTADT 


GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
12 East 49th Street 
New York, NY 10017 


Re: Tomato-related products. 


DEAR MR. KLESTADT: 


This letter is in response to your request of March 28, 1991, on behalf of Rienzi & Sons, 
Inc., concerning the tariff classification under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) of certain tomato-related products. 


Facts: 


There are three products for which classification rulings are sought. They are identified 
as follows: Alla Napoletana, Campagnola, and Salsa Sorrentina. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 3, JANUARY 20, 1999 


ALLA NAPOLETANA 


tana reveals the product to be of uniform 

yercent dry solids content. No acetic acid was 

samp eof Alla Ni apoletana reveals the product to consist of 

sistency and containing light amounts of very small 
and tomato 


1 sample of Campagnola reveals the product to be of a heteroge- 

ible parts, spices, salt, oil, anda 11.6 percent dry solids 

isual examination of a sample of Campagnola reveals 

f 1ato concer! ein which are found aconsiderable 

ushroom pieces, thin onion slices, and tomato pieces. The mushroom pieces 
Ys incl ngth 


SA DORRENTINA 


analysis of asample of Salsa Sorrentina reveals the product to be of a heter- 

re and containing parts of var vegetables, spices, oil, anda 11.7 percent 

y c acid was found. A visual examination of asample of Salsa Sor- 

2als the product to consist of a tomato concentrate containing many pieces of 
nt, chopped olives, and broken-tomato pieces. The eg ggp slant pieces were in the 


anging in size from 1 and 4 to 4 inches in length 


» proper tariff classification of a tomato concentrate containing several 
table pieces? 
s the proper tariff classification of a tomato concentrate containing a few very 
table pieces? 


Analysis 


andise imported into the United States is classified under the HTSUSA. The tariff 

)f merchandise under the HTSUSA is governed by the principles set forth in 

the General Rules of Interpretation (GRIs) and, in the absence of special language or con- 

text which otherwise requires, by the Additional U.S. Rules of Interpretation. The GRIs 

and the Additional U.S. Rules of Interpretation < pee ofthe HTSUSA and are to be con- 

sidered statutory provisions of law for all purposes. See Sections 1204(a) and 1204(c) of the 
Omnibus Trade and C ompetitiveness Act of 1988 (19 U S.C. 1204(a) and 1204(c)). 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule (i.e., (1 merchandise is to be classified under the 4-digit heading 
that most specifically describes the merchandise; (2) only 4-digit headings are comparable; 
and (3) merchandise must first satisfy the provisions of a 4-digit heading before consider- 
ation is given to classification under a subheadi1 se 08 n this 4-digit heading) and any rela- 

e section or chapter notes and, provided such headings or notes do not otherwise require, 
then according to the other GRIs 

GRI 6 prescribes that, for legal purposes, GRIs 1 to 5 shall govern, mutatis mutandis, 
classification at subheading levels within the same heading. Therefore, merchandise is to 
be classified at equal subheading levels (i.e., atthes ame digit] level) within the same 4-digit 
heading under the subheading that most specifically describes or identifies the merchan- 
dise 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(hereinafter “Harmonized System”) represent the official interpretation of the Customs 
Cooperation Council on the scope of each heading. See H.R. Conf. Rep. No. 100-576, 100th 
Cong., 2d Sess. 549 (1988); 23 CusToMS BULLETIN No. 36, 3 (T.D. 89-90, September 6, 
1989), 59 FR. 35127 (August 23, 1989). Although not binding on the contracting parties to 
the Harmonized System Convention or considered to be dispositive in the interpretation 
of the Harmonized System, the Explanatory Notes should be consulted on the proper 
scope of the Harmonized System. Id. 

In view of the composition of each of the above-described products, the competing head- 
ings in the instant classification analysis are 2005 and 2103. Heading 2103 provides for, 
among other things, sauces. Guidance concerning what does and does not constitute a 
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“sauce” for purposes of classification under heading 2103 can be found in the Explanatory 
Notes to that heading. Those notes state, in part, that 
Sauces are generally in liquid form * * * [Heading 2103] * * * includes certain prod- 
ucts based on vegetables * * * but these differ from the preserved products in Chapter 
20 (and more especially those under heading 20.01) in that they are mainly liquids, 
emulsions or suspensions containing very little solid matter,—see the Explanatory 
Note to heading 20.01 regarding these preparations (underscoring added). 
See Explanatory Notes to Heading 21.03 to the Harmonized Commodity Description and 
Coding System. 

Turning to the Explanatory Notes to heading 2001, one finds the following comment on 

“sauces”: 
[S]auces of heading 21.03 * * * are generally liquids, emulsions or suspensions con- 
taining practically no pieces of fruit, vegetables or other edible parts of plants (under- 
scoring added). 
See Explanatory Notes to Heading 20.01 to the Harmonized Commodity Description and 
Coding System. 

One can only conclude from the above-cited Explanatory Notes that for a product to be 
classified in heading 2103 as a sauce, it must contain little or no pieces of vegetable; and 
those pieces that it might contain must be very small in size. 

The second heading under consideration in the instant classification analysis is 2005. 
That heading provides for “other vegetables prepared or preserved otherwise than by vine- 
gar or acetic acid, not frozen.” Guidance concerning the coverage of that heading can be 
found in the Explanatory Notes thereto. Those notes state, in part, that: 

The term “vegetables” in this heading is limited to the products referred to in Note 3 to 
this Chapter. These products (other than vegetables prepared or preserved by vinegar 
or acetic acid of heading 20.01 and frozen vegetables of heading 20.04) are classified in 
the heading when they have been prepared by processes not provided for in Chapter 7 
or 11. 
Such products fall in the heading irrespective of the type of container in which they are 
put up (often in cans or other airtight containers). 
These products, whole, in pieces or crushed, may be preserved in water, in tomato 
sauce or with other ingredients ready for immediate consumption. They may also be 
homogenised or mixed together (salads) (underscoring added). 
See Explanatory Notes to Heading 20.05 to the Harmonized Commodity Description and 
Coding System. 

In view of the above-cited Explanatory Notes and of the above-cited Explanatory Notes 
to headings 2301 and 2001, onecan only conclude that a product consisting of a tomato con- 
centrate with several large vegetable pieces and not prepared or preserved otherwise than 
by vinegar or acetic acid and not frozen is properly classified in heading 2005. 


ALLA NAPOLETANA 


As Alla Napoletana is a tomato concentrate containing a few very small vegetable pieces, 
it is properly classified in heading 2103 as a “sauce.” 


CAMPAGNOLA 


As Campagnola is a tomato concentrate containing several large vegetable pieces and 
contains no vinegar or acetic acid and is not frozen, it is properly classified in heading 2005 
as “other vegetables prepared or preserved otherwise than by vinegar or acetic acid, not 
frozen.” 


SALSA SORRENTINA 


As Salsa Sorrentina is a tomato concentrate containing several large vegetable pieces 
and contains no vinegar or acetic acid and is not frozen, it is properly classified in heading 
2005 as “other vegetables prepared or preserved otherwise than by vinegar or acetic acid, 
not frozen.” 


Holding: 
ALLA NAPOLETANA 


The product identified above as “Alla Napoletana” is properly classified as follows: If im- 
ported in containers holding less than 1.4 kg., then it is classified under the statistical-re- 
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porting number 2103.20.4020, HTSUSA, which provides for sauces, tomato ketchup and 
other tomato sauces, other, in containers holding less than 1.4 kg. On the other hand, if 
imported in containers holding more than 1.4 kg, then it is classified under the statistical- 
reporting number 2103.20.4040, HTSUSA, which provides for sauces, tomato ketchup and 
other tomato sauces, other, other. The general rate of duty for both of those statistical-re- 
porting numbers is 13.6 percent ad valorem 


CAMPAGNOLA 


The product identified above as “Campagnola” is properly classified under the statisti- 
cal-reporting number 2005.90.9500, HTSUSA, which provides for other vegetables pre- 
pared or preserved otherwise than by vinegar or acetic acid, not frozen, other vegetables 
and mixtures of vegetables, other. The general rate of duty is 17.5 percent ad valorem. 


SALSA SORRENTINA 


The product identified above as “Salsa Sorrentina” is properly classified under the sta 
tistical-reporting number 2005.90.9500, HTSUSA, which provides for other vegetables 
prepared or preserved otherwise than by vinegar or acetic acid, not frozen, other vegetables 
and mixtures of vegetables, other. The general rate of duty is 17.5 percent ad valorem 

JOHN DURANT, 
Director, 
Commercial Rulings Division 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, September 27, 1990. 
CLA-2-20:S:N:N1:228-853924 
Category: Classification 
Tariff No. 2001.90.4500 and 2106.90.6097 
Mr. Gary L. WORRELL 
CHRISTOPHER BROOKES DISTINCTIVE FOODS 
3006 29th Street SW, Suite F 
Tumwater, WA 98502 


Re: The tariff classification of two types of chutney and lemon curd from England. 


DEAR MR. WoRRELL 

In your letter dated June 8, 1990, with additional information supplied by you on June 
21, 1990, you requested a tariff classification ruling. 

Your query concerns the classification of Major Grey’s chutney, hot Bengal chutney and 
lemon curd. Samples of all three products were submitted with your request. The two chut- 
ney samples were forwarded to the US Customs Laboratory for analysis of acetic acid con- 
tent. The lemon curd sample was opened, examined and disposed of. 

Major Grey’s chutney, upon examination, appeared to be a gelatinous mass with several 
pieces of solid fruit, varyingin length from approximately one-half to oneand one-halfinch- 
es. The ingredients breakdown, as stated by you, is 47.5 percent sugar, 44.1 percent man- 
goes, 2.0 percent salt, 1.6 percent acetic acid, 0.2 percent ginger, 0.09 percent pectin 
(stabilizer) and 0.05 percent spices. Laboratory analysis found the acetic acid to be 1.1 per- 
cent. The hot Bengal chutney was also observed to be a gelatinous mass with pieces of solid 
fruit, from one-half to one inch in length. The stated ingredients are 47.5 percent sugar, 
44.1 percent mangoes, 2.0 percent salt, 1.6 percent acetic acid, 1.4 percent spices and 
0.1 percent pectin (stabilizer). Laboratory analysis found 1.3 percent acetic acid. Both 
items will be imported in eight-ounce net weight glass jars. 

The lemon curd, which will be imported in eleven-ounce net weight glass jars, consists of 


54.4 percent sugar, 23.4 percent eggs, 8.4 percent butter, 7.5 percent lemon juice, 6.2 per- 
cent pectin and 0.1 percent lemon oil. 
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The applicable subheading for the two chutneys will be 2001.90.4500, Harmonized Tariff 
Schedule of the United States (HTS), which provides for vegetables, fruit, nuts and other 
edible parts of plants, prepared or preserved by vinegar or acetic acid * * * other * * * other 
* * * mangoes. The rate of duty will be 3.3 cents per kilogram. 

The applicable subheading for the lemon curd willbe 2106.90.6097, HTS, which provides 
for food preparations not elsewhere specified or included * * * other * * * other * * * other 
* * * containing sugar derived from sugar cane and/or sugar beets. The duty rate will be 
10 percent ad valorem 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177) 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE 
Area Director, 
New York Seaport. 


[ATTACHMENT E} 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 23, 1991. 
CLA-2-20:S:N:N1:228 
Category: Classification 
Tariff No. 2001.90.4500 and 2001.90.6000 
Ms. SULANA D’SOUZA 
HIMALAYA GOURMET SAUCES INC 
3690 Bombardier Street 
Brossard, Quebec Canada J4Z 2N1 
Re: The tariff classification of chutney from Canada. 
Dear Ms. D’SouzA 

In your letter dated July 3, 1991 you requested a tariff classification ruling. 

Samples of two products, submitted with your inquiry, were organoleptically examined, 
and forwarded to the U.S. Customs laboratory for analysis. Mango Chutney and Apple 
Chutney are food preparations put up in glass jars containing 4 fluid ounces. The stated 
ingredients in Mango Chutney are mangoes, apples, raisins, onions, brown sugar, vinegar, 
ginger, garlic, spice, and salt. Analysis found the acetic acid content to be .8 percent. This 
product is in the form of mango chunks (2 to % inch each) and whole raisins in a puree-like 
apple base. Apple Chutney, composed of apples, raisins, tomatoes, brown sugar, vinegar, 
mint, ginger, garlic, spice, and salt, is in the form of apple chunks, whole raisins, and scat- 
tered mint leaves in a red, pulpy liquid base. Apple Chutney has an acetic acid content of .66 
percent. 

The applicable subheading for the Mango Chutney will be 2001.90.4500, Harmonized 
Tariff Schedule of the United States (HTS), which provides for vegetables, fruit, nuts and 
other edible parts of plants, prepared or preserved by vinegar or acetic acid * * * other * * * 
mangoes. The duty rate will be 3.3 cents per kilogram. 

The applicable subheading for the Apple Chutney will be 2001.90.6000, HTS, which pro- 
vides for vegetables, fruit, nuts and other edible parts of plants, prepared or preserved by 
vinegar or acetic acid * * * other * * * other. The duty rate will be 17.5 percent ad valorem. 

Goods classifiable under subheadings 2001.90.4500 and 2001.90.6000, HTS, which have 
originated in the territory of Canada, will be entitled to a 2.3 cents per kilogram and 12.2 
percent ad valorem rate of duty, respectively, under the United States-Canada Free Trade 
Agreement (FTA) upon compliance with all applicable regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, January 30, 1992 


CLA-2-20:S:N:N1:228 

Category: Classification 

lariff No. 2001.90.3900, 2001.90.4500, 
90.6000, 2005.90.9500, and 2005.30.6500 


1991, you requested a tariff classification ruling. 
st breakdowns for five products accompanied your letter. Four were sub- 
Customs laboratory for analysis, the fifth was examined and disposed of. 
1, fi * vegetable-based condiments, put up for retail sale 
posed of shredded carrots, vinegar, honey, garlic, 
Analysis found the acetic acid content to be 0.54 percent. Mango 
ss containing chunks of mango and apple, whole raisins, onions, 
gar, ging and spices. The acetic acid content is 0.52 percent. Apple 
contains apple chunks, crushed tomatoes, whole raisins, honey, vinegar, mint 
nger, garlic, and spices. The acetic acid content is 0.52 percent. Eggplant Pickle 
1opped pieces of eggplant, vinegar, honey, garlic, spices, and canola oil. The prod- 
has an acetic acid content of 0.44 percent. Lime Pickle consists of slices of lime in a 
+k, brown medium composed of honey and spices 


( abl e >subhe ading for the Carrot Pickle will be 2001.90.3900, Harmonized Tariff 


1ited States (HTS), which provides for vegetables * * * prepared or pre- 


) egar or acetic acid * * * * vegetables * * * other. The duty rate will be 
percent ad valorem 
Mang o Chutney will be classified in subheading 2001.90.4500, HTS, which provides for 

“uit * * * prepared or preserved by vinegar or acetic acid * * * other * * * other * * * man- 

es. The rate of duty will be 3.3 cents per kilogram 

Apple C hutney w il b be classified in subheading 2001.90 6000, HTS, which provides for 
fruit * * * prepared or preserved by vinegar or acetic acid * * * other * * * other * * * other. 
The rate of duty will be 17.5 percent vz lorem 

Eggplant Pickle will be classified in subheading 2005.90.9500, HTS, which provides for 
other vege tables preparedor} preserved otherwise th an by vinegar or acetic, not frozen * * * 
other vegeti ables * * * other. The rate of duty will be 17.5 percent ad valorem. 

The applicable subheading for Lime Pickle will be 2008.30.6500, ), HTS, which provides for 
fruit * * * otherwise prepared or preserved * * * citrus fruit * * * limes. The rate of duty 
will be 17.5 percent ad valorem 

Goods classifiable under subheadings 2001.90.3900, 2001.90.4500, 2001.90.6000, 
2005.90.9500, 2008.30.6500, HTS, the territory of Canada, will, upon compliance with all 
applicabl e regulations, be entitled to the following rates of duty, under the United States- 
Canada Free Trade Agreement (FTA): 


2001.90.3900 “a 7 ad valorem 
2001.90.4500 ) cents per kilogram 
2001.90.6000 .5 percent ad valorem 
2005.90.9500 10.5 percent ad valorem 
2008.30.6500 ).5 percent ad valorem 
This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C FR R177). 


JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 





DEAR MR. SIDOLI 
In your undated letter, rec 
classification ruling 
Four samples and five ing 
samples were forwarded to t 
chutneys, condiments made 
samples were packed in Jars con 
up in Jars containing 1.5, 4, 8 
mass with some large pieces of vegetables 


t This product is stated to con- 


sist of apples, sugar, rhubarb, malt vinegar € ‘igs, sultanas, mustard, rumeric 
chillies, and garlic. Analysis found the acetic acid content to be .65 percent. Friars Old En- 
glish chutney, a product with a similar color ar 


*y, is composed of apples, onions, 
sugar, malt vinegar, sultanas, ale, mustard 


Examination found several whole raisins 
acid content to be .63 percent. Marrakesh cl 
thick and pasty consistency. It is said to cont 
onion, pineapplejuice, garlic powder, grou 


Bc 
5 


, ground cinnamon, ground ser, and chillies. 
ft apple pieces; analy found the acetic 


1ey isa dark brown product with a relatively 


zar, dates, sultanas , appl 

i ic, and chillies. Large date pieces 
and soft chunks of apple were found in this product, the acetic acid content of which was 
determined to be 1.34 percent. The final sample, Country Living chutney, is a creamy prod- 
uct with a brown/purple color, in which were found large apple pieces and soft, whole rai- 
sins. The ingredient listing for this product states it is made from apples, sugar, malt 
vinegar, onions, sultanas, figs, mustard, tumeric, ground ger, garlic, and chilles. The 


acetic acid content was found to be .56 percent 
The applicable subheading for the chutneys will be 2001.90.6000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for vegetables, fruit, n 


, nuts and other 


edible parts of plants, prepared or preserved by vinegar or acetic acid * * * other * 
The rate of duty will be 17.5 percent ad valorem 

Your inquiry does not provide enough information for us to give a classification ruling for 
the Shropshire Apple chutney. Your request for a tariff classification ruling should include 
two samples of this product 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions {19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer 


* other. 


handling the transaction 
; 


JEAN F MAGUIRE 


Area Director, 


New York Seaport 
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[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY. 
U.S. CusSTOMS SERVICE 
Washington, DC 
2 RR:CR:GC 962416 EAB 
Category: Classification 
Tariff No. 2103.90.9060 


) 20884 
y; HQ 085180 revoked. 
REIRA 

n response to your letter of May 22, 1989, Customs issued a hae HQ 085180 dated Octo- 
31,1989, inw ti mango chutney was classified under the Harmonized TariffSchedule 
} (HTSUS) in subheading 2001.90.4500, the provision for vegetables, 
its ant canta or redil »le parts of plants, prepared or preserved by vinegar or acetic acid, 

1angoes 
Based upon the recent decision of the c ourt of Appeals for the Federal Circuit in the case 
of Orlando Food Corporation v. United States, as noted hereinafter, Customs has deter- 
minlthaba hutney is more properly classifiable in subheading 2103.90.9060, HTSUS, the 
re al provision for sauces. Therefore, HQ 085180 should be revoked. 


ny at 
facts 


The product is a mango chutney consisting of approximately 76% mango, 13% sugar, 6% 
vinegar, 3% ginger, 2% raisins and less than 1% each of cinnamon, citric acid and ascorbic 
acid. I pearance, the chutney was a dark green, creamy mass with many, scattered 
whole raisins and several irregularly shaped chunks of mango ranging in size from approxi- 
mately 2inch to 1%inches. The acetic acid content was 0.59%. Sold at retail, the product is 
to be used as a sauce 


SS UE 


Whether the merchandise is classifiable as vegetables, fruits, nuts and other edible 
plants, prepared or preserved, or as sauces 


Law and Analysis 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 

tules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 

he HTSUS and are to be considered statutory provisions of law for all purposes. 
I 1 requires that classification be determined first according to the terms of the head- 
ariff schedule and any relative section or chapter notes, and, unless otherwise 

yuired, according to the es RIs taken in order. 

The E n e Harmonized Commodity Description and Coding System 
" Notes or ENs), ace Subheading Explanatory Notes, although not 
r legally Sine ng, prov ide a commentary on the scope of each heading and cer- 
tain subheadings of the HTSUS, and are generally indicative of the proper interpretation of 
} 
d 


such headings anc I 


subheadings. See T. D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 
1989 


1 
GISpoOsItive 


eee 2001, HTS SUS, describes in part preparations based on vegetables and/or fruit. 


Heading 2103, HTSUS, cov 
caches 
EN 20.01 provides as follows: 
The goods covered by this heading [2001] differ from sauces of heading 21.03 in 


that the latter are generally liquids, emulsions or suspensions containing practically 
no pieces of fruit, vegetables or other edible parts of plants. 


Similarly, EN 21.03 provides as follows: 


The heading [21.03] includes certain products based on vegetables or fruit, but these 
differ from the preserved products in chapter 20 (and more especially those under 


vers in part sauces. The terms of these headings are mutually 
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heading 20.01) in that they are mainly liquids, emulsions or suspensions containing 
very little solid matter,—see the Explanatory Note to heading 20.01 regarding these 
preparations 


put forth in the corresponding ENs, Customs has classified as prepared or preserved vege- 
tables preparations containing much solid matter in the form of pieces of fruit or vegeta- 
bles, and classified homogenous blended preparations based on fruit or vegetables as 
sauces 

In Orlando Food Products v. United States, 140 F.3d 1437, 20 Int’] Trade Rep. (BNA) 
1001 (Fed. Cir. 1998), the CAFC found that a canned tomato product consisting of approxi- 
mately 60% whole, peeled tomatoes and 40% tomato puree by weight, together with salt, 
citric acid and a basil leaf, used as a preparation for a sauce, was described by the terms of 
both heading 2002, HTSUS (tomatoes prepared or preserved otherwise than by vinegar or 
acetic acid), and heading 2103, HTSUS (sauces and preparations therefor). The court fur- 
ther found that heading 2103 more specifically describes the merchandise than does head- 
ing 2002, notwithstanding the clearly visible large pieces and quantities of tomato present, 
so that proper classification is in heading 2103, HTSUS. 

The presence of large pieces and quantities of vegetable and fruit in the chutney at issue 
here makes the product classifiable in an appropriate heading of chapter 20, HTSUS. Used 
as asauce, however, the product is more specifically described by the terms of heading 2103, 
HTSUS, and is classifiable thereunder 


Holding: 


Mango chutney consisting of approximately 76% mango, 13% sugar, 6% vinegar, 3% gin- 
ger, 2% raisins and less than 1% each of cinnamon, citric acid and ascorbic acid in a dark 
green, creamy mass with many, scattered whole raisins and several irregularly shaped 
chunks of mango ranging in size from approximately ' inch to 14 inches, the acetic acid 
content being 0.59%, and sold at retail to be used as a sauce, is classifiable in subheading 
2103.90.9060, HTSUS, the residual provision for sauces. 

HQ 085180 is revoked 

JOHN A. DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 962417 EAB 
Category: Classification 
Tariff No. 2103.20.40 
Mr. AL SHERMAN 
JACK R. HuLS & Co 
61 12¢” Street 
Blaine, WA 98230 


Re: Salsa imported; HQ 085838 revoked. 


DEAR MR. SHERMAN 


In response to your letter on behalf of Pioneer Portion Pak, Ltd., Customs issued to you 
HQ 085838 dated December 21, 1989, in which mild and hot salsas were classified under 
the Harmonized Tariff Schedule of the United States (HTSUS) in subheading 
2005.90.9000, the provision for other vegetables prepared or preserved otherwise than by 
vinegar or acetic acid, not frozen, other, other. 

Based upon the recent decision of the Court of Appeals for the Federal Circuit in the case 
of Orlando Food Corporation v. United States, as noted hereinafter, Customs has deter- 
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Holding: 


Salsa consisting of dried tomatoes, water, onions, tomato paste, green peppers, vinegar, 
carrots, starch, jalapeno peppers, salt, sugar, spices and sodium benzoate, appearing in a 
thick liquid as large quantities of chopped and sliced vegetables having an acetic acid con- 
tent of either 0.45% or 0.46%, sold at retail to be used as a sauce, is classifiable in subhead- 
ing 2103.20.40, HTSUS, the provision for other tomato sauces. 

HQ 085838 is revoked 

JOHN A. DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962418 EAB 
Category: Classification 


Tariff No. 2103.20.40 
PETER W. KLESTADT, ESQUIRE 


GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
12 East 49¢ Street 
New York, NY 10017 


Re: Tomato based sauces; HQ 088976 modified. 
DEAR MR. KLESTADT: 


In response to your letter of March 28, 1991, on behalf of Rienzi & Sons, Inc., Customs 
issued you HQ 088976 dated January 6, 1992, in which “Alla Napoletana”, “Campagnola” 


and “Salsa Sorrentina” tomato sauces were classified under the Harmonized Tariff Sched- 
ule of the United States (HTSUS) in either subheading 2005.90.9500, the provision for oth- 
er vegetables prepared or preserved otherwise than by vinegar or acetic acid, not frozen, 
other vegetables and mixtures of vegetables, other, or in subheading 2103.20.40, the provi- 
sion for sauces, tomato ketchup and other tomato sauces, other. 

Based upon the recent decision of the Court of Appeals for the Federal Circuit in the case 
of Orlando Food Corporation v. United States, as noted hereinafter, Customs has deter- 
mined that the HQ 088976 should be modified. 


Facts: 

The product “Alla Napoletana” consists of chopped green peppers, olives, tomatoes, salt 
and oil. “Campagnola” contains mushroom in pieces ranging in size from % inch to 1% 
inches in length, in a tomato concentrate together with thin onion slices, tomato pieces, 
spices, salt and oil. “Salsa Sorrentina” is a tomato concentrate containing many pieces of 
sliced eggplant ranging in size from 1 inches to 4 inches, chopped olives, broken tomato 
pieces, spices and oil. 

Issue: 


Whether the merchandise is classifiable as vegetables prepared or preserved otherwise 
than by vinegar or acetic acid, not frozen, other, or as other tomato sauce. 


Law and Analysis: 


Merchandise imported into the US. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes, and, unless otherwise 
required, according to the remaining GRIs taken in order. 
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The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(Explanatory Notes or ENs), including the Subheading Explanatory Notes, although not 
dispositive or legally binding, provide a commentary on the scope of each heading and cer- 
tain subheadings of the HTSUS, and are generally indicative of the proper interpretation of 
such headings and subheadings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 
1989) 

Heading 2005, HTSUS, describes in part vegetables other than tomatoes prepared or 
pr areal otherwise than by vinegar or acetic oxi. Heading 2103, HTSUS, covers in part 
sauces. The terms of these headings are mutually exclusive 

EN 20.05 provides as follows: 

The goods covered by this heading [2005] differ from sauces of heading 21.03 in 
that the latter are generally liquids, emulsions or suspensions containing practically 
no pieces of fruit, vegetables or other edible parts of plants 

milarly, EN 21.03 provides as follows 


The heading [21.03] includes certain products based on vegetables or fruit, but these 
differ from the preserved products in chapter 20 (and more especially those under 
heading 20.01) in that they are mainly liquids, emulsions or suspensions containing 
very little solid matter,—see the Explanatory Note to heading 20.01 regarding these 
preparations 


Based upon the express terms of heading 2001 and 2103, HTSUS, andthe scope of each as 
put forth in the corresponding ENs, Customs has classified as prepared or preserved vege- 
tables preparations containing much solid matter in the form of pieces of fruit or vegeta- 
bles, and classified homogenous blended preparations based on fruit or vegetables as 
sauces 
In Orlando Food Products v. United States, 140 F.3d 1437, 20 Int’] Trade Rep. (BNA) 
1001 (Fed. Cir. 1998), the CAFC found that a canned tomato product consisting of approxi- 
mately 60% whole, peeled tomatoes and 40% tomato puree, by weight, together with salt, 
citric acid and a basil leaf, used as a preparation for a sauce, was described by the terms of 
both heading 2002, HTSUS (tomatoes prepared or preserved otherwise than by vinegar or 
acetic acid), and heading 2103, HTSUS (sauces and preparations therefor). The court fur- 
ther found that heading 2103 more specifically describes the merchandise than does head- 


ing 2002, notwithstanding the clearly visible large pieces and quantities of tomato present, 
so that proper classification is in heading 2103, HTSUS 

The presence of large pieces and quantities of vegetable and fruit in the salsa at issue 
here makes the product classifiable in an appropriate heading of chapter 20, HTSUS. Used 


as asauce, however, the product is more specifically described by the terms of heading 2103, 
HTSUS, and is classifiable thereunder. 


Holding: 


“Alla Napoletana”, “Campagnola” and “Salsa Sorrentina” tomato based sauces are clas- 
sifiable in subheading 2103.20.40, HTSUS, the provision for other tomato sauces. 
HQ 085838 is modified. 
JOHN A. DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT K] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962419 EAB 
Category: Classification 


Tariff No. 2103.90.9060 
Mr. Gary L. WORRELL 


CHRISTOPHER BROOKES DISTINCTIVE FOODS 
3006 29°" Street SW, Suite F 

Tumwater, WA 98502 

Re: Chutney; NY 853924 modified. 

DEAR MR. WORRELL 

In response to your letters of June 8 and 21, 1990, Customs issued to you NY 853924 
dated September 27, 1990, in part of which two types of chutney were classified under the 
Harmonized Tariff Schedule of the United States (HTSUS) in subheading 2001.90.4500, 
the provision for vegetables, fruit, nuts and other edible parts of plants, prepared or pre- 
served by vinegar or acetic acid, other, mangoes. 

Based upon the recent decision of the Court of Appeals for the Federal Circuit in the case 
of Orlando Food Corporation v. United States, as noted hereinafter, Customs has deter- 
mined that chutney is more properly classifiable in subheading 2103.90.9060, HTSUS, the 
residual provision for sauces. Therefore, NY 853924 should be modified. 

Facts: 


The product is identified as Major Grey’s chutney and hot Bengal chutney. Major Grey’s 
chutney is a gelatinous mass with several pieces of solid fruit varying in length from 
approximately 2 inch to 1% inches. It is composed of 47.5% sugar, 44.1% mangoes, 2.0% 
salt, 1.6% acetic acid, 0.2% ginger, 0.09% pectin and 0.05% spices. The hot Bengal chutney 
has an appearance similar to that of the Major Grey’s, and consists of 47.5% sugar, 44.1% 
mangoes, 2.0% salt, 1.6% acetic acid, 1.4% spices and 0.1% pectin. Sold at retail, the product 
is to be used as a sauce. 


Issue: 


Whether the merchandise is classifiable as vegetables, fruits, nuts and other edible 
plants, prepared or preserved, or as sauces. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes, and, unless otherwise 
required, according to the remaining GRIs taken in order. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(Explanatory Notes or ENs), including the Subheading Explanatory Notes, although not 
dispositive or legally binding, provide a commentary on the scope of each heading and cer- 
tain subheadings of the HTSUS, and are generally indicative of the proper interpretation of 
such headings and subheadings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 
1989). 

Heading 2001, HTSUS, describes in part preparations based on vegetables and/or fruit. 
Heading 2103, HTSUS, covers in part sauces. The terms of these headings are mutually 
exclusive. 

EN 20.01 provides as follows: 

The goods covered by this heading [2001] differ from sauces of heading 21.03 in 
that the latter are generally liquids, emulsions or suspensions containing practically 
no pieces of fruit, vegetables or other edible parts of plants. 

Similarly, EN 21.03 provides as follows: 


_The heading [21.03] includes certain products based on vegetables or fruit, but these 
differ from the preserved products in chapter 20 (and more especially those under 
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20.01) in that they are mainly liquids, emulsions or suspensions containing 
little solid matter,—see the Explanatory Note to heading 20.01 regarding these 


yarations 


ipon the express ter »f heading 2001 and 2103, HTSUS, andthe scope ofeach as 
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HTSUS (tomatoes prepared or preserved otherwise than by vinegar or 
heading 2103, HTSUS (sauces and preparations therefor). The court fur- 
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Holding 

Major Grey’s chutney, a gelatinous mass with several pieces of solid fruit varying in 
length from approximately 1 inch to 1% inches, specifically composed of 47.5% sugar, 
44.1% mangoes, 2.0% salt, 1.6% acetic acid, 0.2% ginger, 0.09% pectin and 0.05% spices, and 
hot Bengal chutney, having an appearance similar to that of the Major Grey’s and contain- 
ing 47.5% sugar, 44.1% mangoes, 2.0% salt, 1.6% acetic acid, 1.4% spices and 0.1% pectin, 
each of which is sold at retail to be used as a sauce, are classifiable in subheading 
2103.90 a HTSUS, the residual provision for sauces 

NY 853924 is modified 

DURANT 
Director, 
Commercial Rulings Division 


[ATTACHMENT L] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 i CR:GC 962420 EAB 
Yategory: Classification 
T ariff No. 2103.90.9060 
Ms. SULANA D’SOUZA 
HIMALAYAN GOURMET SAUCES INC 
3690 Bombardier Street 
Brossard, Quebec Canada J4Z 2N1 


Re: Chutney; NY 865042 revoked. 


DEAR Ms. D’Souza 
In response to your letter of July 3, 1991, Customs issued to you NY 865042 dated August 
23, 1991, in which two chutneys were classified under the Harmonized Tariff Schedule of 
the United States (HTSUS) in subheading 2001.90.4500, the provision for vegetables, 
fruit, nuts and other edible parts of plants, prepared or preserved by vinegar or acetic acid, 
other, mangoes, and subheading 2001.90.6000, the provision for vegetables, fruit, nuts and 
other edible parts of plants, prepared or preserved by vinegar or acetic acid, other, other. 
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as asauce, however, the product is more specifically described by the terms of heading 21038, 
HTSUS, and is classifiable thereunder. 


Holding: 


Mango chutney that contains mangoes, apples, raisins, onions, brown sugar, vinegar, 
ginger, garlic, spice and salt, all with an acetic acid content of 0.8%, mixed in such a way that 
visible chunks of mango and whole raisins areina puree-like apple base, and Apple chutney 
that contains apples, raisins, tomatoes, brown sugar, vinegar, mint, ginger, garlic, spice and 
salt, all with an acetic acid content of .66%, mixed in such a way that visible chunks of apple, 
whole raisins and scattered mint leaves are in ared, pulpy, liquid base, each sold at retail to 
be used as asauce, are classifiable in subheading 2103.90.9060, HTSUS, the residual provi- 
sion for sauces 

NY 865042 is revoked 

JOHN A. DURANT, 
Director, 
Commercial Rulings Division 


[ATTACHMENT M] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962421 EAB 
Category: Classification 


Tariff No. 2103.90.9060 
Ms. SULANA D’SouzA 


HIMALAYAN GOURMET SAUCES INC 

3690 Bombardier Street 

Brossard, Quebec Canada J4Z 2N1 

Re: Chutney and pickle; NY 870053 revoked. 
Dear Ms. D’Souza 

In response to your letter of December 18, 1991, Customs issued to you NY 870053 dated 
January 30, 1992, in which certain food preparations were classified under the Harmo- 
nized Tariff Schedule of the United States (HTSUS) in heading 2001, the provision for veg- 
etables, fruit, nuts and other edible parts of plants, prepared or preserved by vinegar or 
acetic acid, heading 2005, the provision for other vegetables prepared or preserved other- 
wise than by vinegar or acetic acid, not frozen, and heading 2008, the provision for fruit, 
nuts and other edible parts of plants, otherwise prepared or preserved. 

Based upon the recent decision of the Court of Appeals for the Federal Circuit in the case 
of Orlando Food Corporation v. United States, as noted hereinafter, Customs has deter- 
mined that the products are properly classifiable in subheading 2103.90.9060, HTSUS, the 
residual provision for sauces. Therefore, NY 870053 should be revoked. 

Facts: 

The product is identified as Carrot Pickle, Mango chutney, Apple chutney, Eggplant 
Pickle and Lime Pickle, each of which is a highly spiced fruit- or vegetable-based condi- 
ment, put up for retail sale in 8-ounce glass jars. The Carrot Pickle contains shredded car- 
rots, vinegar, honey, garlic, spices and canola oil with an acetic acid contend of 0.54%. The 
Mango chutney is a thick mass containing chunks of mango and apple, whole raisins, 
onions, honey, vinegar, ginger, garlic and spices with an acetic acid content of 0.52%. The 
Apple chutney contains apple chunks, crushed tomatoes, whole raisins, honey, vinegar, 
mint leaves, ginger, garlic and spices with an acetic acid content of 0.52%. The Eggplant 
Pickle contains chopped pieces of eggplant, vinegar, honey, garlic, spices and canola oil with 
an acetic acid content of 0.44%. The Lime Pickle consists of slices of lime in a thick, brown 
medium composed of honey and spices, with no measurable acetic acid content. 


Issue: 


Whether the merchandise is classifiable as vegetables, fruits, nuts and other edible 
plants, prepared or preserved, or as sauces. 
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[ATTACHMENT N] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962422 EAB 
Category: Classification 
Tariff No. 2103.90.9060 
{R. RICHARD C.J. SIDOLI 

R.CJS., INC 

2 Sherwood Terrace 

Yonkers, NY 10704 

Re: Chutney; NY 875871 revoked. 

DEAR Mk. SIDOLI 

In response to your undated letter, Customs issued to you NY 875871 dated September 
22, 1992, in which certain food preparations made from a variety of fruits and vegetables 
and put up in glass jars for retail sale as condiments to be used as sauces were classified 
under the Harmonized Tariff Schedule of the United States (HTSUS) in heading 2001, the 
provision for vegetables, fruit, nuts and other edible parts of plants, prepared or preserved 
by vinegar or acetic acid. 

Based upon the recent decision of the Court of Appeals for the Federal Circuit in the case 
of Orlando Food Corporation v. United States, as noted hereinafter, Customs has deter- 
mined that the products are properly classifiable in subheading 2103.90.9060, HTSUS, the 
residual provision for sauces. Therefore, NY 875871 should be revoked. 

Facts: 


The preparations are labeled as and consist of the following: 

Old Shropshire chutney is a brown, creamy mass with some large pieces of vegetables 
and whole raisins mixed with apples, sugar, rhubarb, malt vinegar, onions, ale, figs, sulta- 
nas, mustard, turmeric, chillies and garlic, having an acetic acid content of .65%. Friars Old 
English chutney, also a brown, creamy mass, with whole raisins, soft apple pieces, sugar, 
onions, malt vinegar, sultanas, ale, mustard, ground cinnamon, ground ginger and chillies 
all havingan acetic acid content of .63%. Marrakesh chutney isa dark brown product witha 
relatively thick and pasty consistency containing large date pieces and soft chunks of apple 
together with malt vinegar, sultanas, figs, onion, pineapple juice, garlic powder, ground gin- 
ger, turmeric and chillies with an acetic acid content of 1.34%. Country Living chutney isa 
creamy product with a brown/purple color containing large apple pieces, soft, whole rai- 
sins, malt vinegar, sugar, onions, sultanas, figs, mustard, turmeric, ground ginger, garlic 
and chillies, with an acetic acid content of .56%. 

Issue: 


Whether the merchandise is classifiable as vegetables, fruits, nuts and other edible 
plants, prepared or preserved, or as sauces. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes, and, unless otherwise 
required, according to the remaining GRIs taken in order. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(Explanatory Notes or ENs), including the Subheading Explanatory Notes, although not 
dispositive or legally binding, provide a commentary on the scope of each heading and cer- 
tain subheadings of the HTSUS, and are generally indicative of the proper interpretation of 


such headings and subheadings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 
1989). 


Heading 2001, HTSUS, describes in part preparations based on vegetables and/or fruit. 


— 2103, HTSUS, covers in part sauces. The terms of these headings are mutually 
exclusive. 
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EN 20.01 provides as follows: 


The goods covered by this heading [2001] differ from sauces of heading 21.03 in 
that the latter are generally liquids, emulsions or suspensions containing practically 
no pieces of fruit, vegetables or other edible parts of plants. 

Similarly, EN 21.03 provides as follows: 

The heading [21.03] includes certain products based on vegetables or fruit, but these 
differ from the preserved products in chapter 20 (and more especially those under 
heading 20.01) in that they are mainly liquids, emulsions or suspensions containing 
very little solid matter,—see the Explanatory Note to heading 20.01 regarding these 
preparations. 

Based upon the express terms of heading 2001 and 2103, HTSUS, andthe scope ofeach as 
put forth in the corresponding ENs, Customs has classified as prepared or preserved vege- 
tables preparations containing much solid matter in the form of pieces of fruit or vegeta- 
bles, and classified homogenous blended preparations based on fruit or vegetables as 
sauces. 

In Orlando Food Products v. United States, 140 F.3d 1437, 20 Int’l Trade Rep. (BNA) 
1001 (Fed. Cir. 1998), the CAFC found that a canned tomato product consisting of approxi- 
mately 60% whole, peeled tomatoes and 40% tomato puree, by weight, together with salt, 
citric acid and a basil leaf, used as a preparation for a sauce, was described by the terms of 
both heading 2002, HTSUS (tomatoes prepared or preserved otherwise than by vinegar or 
acetic acid), and heading 2103, HTSUS (sauces and preparations therefor). The court fur- 
ther found that heading 2103 more specifically describes the merchandise than does head- 
ing 2002, notwithstanding the clearly visible large pieces and quantities of tomato present, 
so that proper classification is in heading 2103, HTSUS. 

The presence of large pieces and quantities of vegetable and fruit in the preparations at 
issue here makes the product classifiable in an appropriate heading of chapter 20, HTSUS. 
Used as a sauce, however, each product is more specifically described by the terms of head- 
ing 2103, HTSUS, and is classifiable thereunder. 

Holding: 


Old Shropshire chutney, Friars Old English chutney, Marrakesh chutney and Country 
Living chutney, each of which isa highly spiced fruit- or vegetable-based condiment put up 
for retail salein glassjars and as further described hereinabove, are classifiable in subhead- 
ing 2103.90.9060, HTSUS, the residual provision for sauces. 

NY 875871 is revoked. 

JOHN A. DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER RELATING TO TARIFF 


CLASSIFICATION OF A PLASTIC BLADDER AND TEXTILE 
CARRIER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of a plastic bladder and a textile carrier. The merchandise 





consists of a sheath-like insulated carrier, a bladder and a hose with a 
silicone bite valve at one end. The article is designed to provide a user 
with “hands-free” access to a potable liquid during heavy physical exer- 
tion. Notice of the proposed action was published on November 25, 
1998, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 22, 1999. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On November 25, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 47, proposing to revoke a ruling con- 
cerning the classification of a plastic bladder and a textile carrier. Com- 
ments were requested on the correctness of the revocation. No 
comments were received. 

In New York Ruling Letter (NY) A84182, issued June 12, 1996, the 
merchandise at issue was classified in subheading 4202.92.9025 (now 
4202.92.9026), Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), textile category 670, which provides for “Trunks * * * 
holsters * * * backpacks * * * bottle cases * * * and similar containers 
* * *: Other: With outer surface of sheeting of plastic or of textile mate- 
rials: Other: Other, With outer surface of textile materials: Other: Of 
man-made fibers.” 

It is now Customs position that the essential character of the com- 
plete article is imparted by the plastics component and its ability to 
store and efficiently provide liquid nourishment, and that it is classified 
in subheading 3926.90.9880, HTSUSA, the provision for “Other ar- 
ticles of plastics * * *: Other: Other, Other.” 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY A84182, in order to classify the mer- 
chandise in subheading 3926.90.9880, HTSUSA. 

Headquarters Ruling Letter (HQ) 961049, revoking NY A84182, is 
set forth as the “Attachment” to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: January 5, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 
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[ATTACHMENT | 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC, January 5, 1999. 
CLA-2 RR:CR:TE 961049 GGD 

Category: Classification 
Tariff No. 3926.90.9880 

STEVEN B. ZISSER, ESQUIRE 

2475 Paseo De Las Americas, Suite D 

San Diego, CA 92173 


Re: Revocation of New York Ruling Letter (NY) A84182; “CamelBak Hydration System;” 
Carrier and Bladder for Hands-Free Intake of Liquids; Composite Article; Headings 
3926 and 4202 


DEAR MR. ZISSER 


In New York Ruling Letter (NY) A84182, issued June 12, 1996, on behalf of FasTrak Sys- 
tems, Inc., Customs classified an article identified as the “CamelBak ThermoBak” hydra- 
tion system, consisting ofa plastic bladder designed to contain and dispense liquids and an 
insulated carrier designed to be worn on the back, in subheading 4202.92.9025 (now 
4202.92.9026), Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
textile category 670, which provides for “Trunks * * * holsters * * * backpacks * * * bottle 
cases * * * and similar containers * * *: Other: With outer surface of sheeting of plastic or 
of textile materials: Other: Other, With outer surface of textile materials: Other: Of man- 
made fibers.” We have reviewed that ruling and have found it to be in error. Therefore, this 
ruling revokes NY A84182. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY A84182 was published on November 25, 1998, in the CusTOMS 
BULLETIN, Volume 32, Number 47. 


Facts: 

The name of the article at issue—the “CamelBak ThermoBak”—has recently been 
changed to the “CamelBak Classic” hydration system. The sample consists ofa sheath-like 
insulated carrier (composed of an outer surface of man-made textile materials covering a 
neoprene rubber inner layer) and a bladder and hose (composed of polyurethane plastics) 
with a silicone bite valve at one end. Together, these components are designed to provide 
“hands-free” hydration, i.e., access to a potable liquid while the user is engaged in a physi- 
cal activity such as biking, hiking, climbing, etc. 

The carrier component measures approximately 18 inches in height by 6% inches in 
width and features padded, adjustable, polypropylene textile shoulder and waist strap(s). 
The carrier is manufactured to conform to the size and shape of the bladder it is designed to 
carry within an open-top compartment which closes by means ofa hook and loop fabric fas- 
tener. The flexible bladder, which is made from hypoallergenic, food-grade plastic, features 
a removable cap, and contains up to 70 fluid ounces (of water, a sports drink, or other liq- 
uid). The tube, which measures approximately 40 inches in length, is designed to extend 
from the bottom of the bladder, out the top of the carrier, to a point of attachment (to cloth- 
ing) near the user’s mouth. When biting down on the valve at the end of the tube, the user 


may obtain fluid with minimal effort. The bladder collapses to the extent that fluid is re- 
moved. 


Issue: 


Whether the “CamelBak Classic Hydration System” is classified under heading 4202, 
HTSUSA, as a container used to organize, store, protect and carry various items; under 
heading 3923, HTSUSA, asa plastic article for the conveyance or packing of goods; or under 
heading 3926, HTSUSA, as an other article of plastics. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
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Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariffat the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

The article essentially consists of two components which together provide a user with 
“hands free” access to liquids, but which, if imported separately, would be classifiable un- 
der separate headings, i.e., heading 4202 and one of the headings under chapter 39, HTSU- 
SA. Since the component which contains and supplies the liquid is an article of plastics, we 
first look to chapter 39, HTSUSA, which covers “plastics and articles thereof.” In pertinent 
part, note 2(ij) to chapter 39, HTSUSA, states: “This chapter does not cover * * * trunks, 
suitcases, handbags or other containers of heading 4202.” Thus, if the “CamelBak Classic 
Hydration System” is classifiable as a container similar to the exemplars of heading 4202, 
it is precluded from classification under any heading within chapter 39, HTSUSA. 

Heading 4202, HTSUSA, provides, in part, for “Trunks * * * briefcases * * * camera 
cases * * * holsters and similar containers; traveling bags * * * backpacks * * * shopping 
bags * * * bottle cases * * * and similar containers. * * *” The exemplars named in heading 
4202 have in common the purpose of organizing, storing, protecting, and carrying various 
items. The EN to heading 4202 indicate that the expression “similar containers” in the 
first part of the heading includes hat boxes, camera accessory cases, cartridge pouches, 
sheaths for hunting or camping knives, portable tool boxes or cases, specially shaped or in- 
ternally fitted to contain particular tools with or without their accessories, etc. EN (c) to 
heading 4202 indicates that the heading does not cover articles which, although they may 
have the character of containers, are not similar to those enumerated in the heading. 

The classification of certain containers—portable, soft-sided, insulated cooler bags with 
outer surface of plastics—was examined by the Court of Appeals for the Federal Circuit 
(CAFC) in SGI, Incorporated v. United States, 122 F3d 1468 (Fed. Cir. 1997). The CAFC 
focused on whether food or beverages were involved with theeo nomine exemplars set forth 
in the tariff provisions at issue and, without discussion of heading 4202 exemplars that or- 
ganize, store, protect, and/or carry food or beverages, the CAFC held that the appropriate 
classification for the cooler bags was subheading 3924.10.50, HTSUSA, the provision for 
“Tableware, kitchenware, other household articles * * * of plastics: Tableware and kitch- 
enware: Other.” The Court stated that this classification “does encompass exemplars that 
are ejusdem generis with the coolers because their purpose is to contain food and bever 
ages 

This office concluded that the CAFC’s decision in SGI should be implemented. Instruc- 
tions were issued to Customs field personnel on March 18, 1998 (and approved for dissemi- 
nation to members of the importing community), by which the principles of the CAFC’s 
decision were expressly extended to portable, hard or soft-sided, insulated coolers and simi- 
lar insulated containers with outer surface of plastics or with outer surface of textile mat- 
erials. The instructions also stated that the classification of bottle cases, insulated bottle 
bags, and similar containers (if designed to contain only one bottle or similar single unit ofa 
beverage, regardless of the unit’s capacity) was unaffected by SGI. A bottle case, as noted 
above, isan exemplar container of heading 4202 and, unlike the articles before the Court in 
SGI, is not designed to contain food or multiple beverages 

The “CamelBak Classic Hydration System” is not similar to the soft-sided, insulated 
cooler bags at issue in SGJ, nor to other household articles of plastics classifiable under 
heading 3924. Standing alone, the carrier component is somewhat similar to a sheath in 
the manner that its main compartment is form-fitted for the bladder. The fact that the car- 
rier is designed to transport a plastic bladder filled with a single beverage also renders the 
carrier component somewhat similar to a bottle bag. Although the carrier component is 
worn on the back and bears some similarity to a container of heading 4202, the design, fea- 
tures, and use of the complete article are principally related to providing hydration during 
heavy physical exertion. Although the article may have the character of a container, it is not 
similar to those enumerated in heading 4202. The essential character of the complete ar- 
ticle is imparted by the plastics component and its ability to store and efficiently provide 
liquid nourishment and/or refreshment. 

To determine in which of the headings under chapter 39 the “CamelBak Classic Hydra- 
tion System” is properly classified, we first look to heading 3923, HTSUSA, which covers 
“Articles for the conveyance or packing of goods, of plastics; stoppers, lids, caps and other 
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closures, of plastics.” In Headquarters Ruling Letter (HQ) 954072, issued September 2, 
1993, this office compared headings 3923 and 4202 and stated that heading 3923 “provides 
for goods of acommercial nature (i.e., containers for packing and shipping bulk or commer- 
cial goods), whereas heading 4202 provides for containers used to convey personal articles 
in general (i.e., articles belonging to a person).” Although subheading 3923.30.00, HTSU- 
SA, provides for “Carboys, bottles, flasks and similar articles,” we concluded in HQ 
952264, issued November 25, 1992, that the bottles classified in that subheading “are 
bottles such as beverage bottles which are designed to be filled and sold to the ultimate con- 
sumer with a beverage therein. They are not containers to be filled by the end user.” Since 
the “CamelBak Classic” bladder is intended to be filled and refilled only by the end user, the 
“CamelBak Classic Hydration System” is not classifiable under heading 3923. 

Heading 3926, HTSUSA, covers “Other articles of plastics and articles of other materials 
of headings 3901 to 3914.” The EN to heading 3926 indicate that the heading covers ar- 
ticles, not elsewhere specified or included, of plastics. In HQ 960399, issued February 26, 
1998, this office classified a quart-sized plastic canteen fitted with an insulated textile cov- 
er and packaged for retail sale with an adjustable textile pistol belt. We noted that the ar- 
ticle was designed to be worn by an individual primarily to hold and carry potable water and 
to be filled by the ultimate consumer as needed. As such, the canteen was found not to be 
designed for the conveyance or packing of bulk or commercial goods. We concluded that the 
canteen was the primary component of the kit and that the insulated cover and pistol belt 
served a secondary function. The article was classified under heading 3926, specifically in 
subheading 3926.90.9880. We likewise find that the “CamelBak Classic Hydration Sys- 
tem” is classified in subheading 3926.90.9880, HTSUSA, the provision for “Other articles 
of plastics * * *: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem 


Holding 


The article described as a “CamelBak Classic” (previously identified as a “CamelBak 
ThermoBak”) Hydration System is classified in subheading 3926.90.9880, HTSUSA, the 
provision for “Other articles of plastics * * *: Other: Other, Other.” The general column 
one duty rate is 5.3 percent ad valorem. 

NY A84182 dated June 12, 1996, is hereby revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division) 


MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF AN EXPANDABLE FILE ENVELOPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of an expandable file envelope. The merchandise consists 
of a durable, expandable envelope which is essentially composed of plas- 
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x and which measures approximately 15 inches in width by 
in height by 2 inch in depth (compressed and without con- 
velope’s front exterior has a flap with 2 metal grommets 
looped an elastic cord designed to encircle the enve- 

flap. The article’s interior has 1 compartment whose 

1 one to expand to a depth of 5% inches. The accor- 


ittached to the front and back of the envelope by 


Merchandise entered or withdrawn from ware- 
ifter March 22, 1999. 


TION CONTACT: Greg Deutsch, Textile 


ITARY INFORMATION: 
BACKGROUND 
1998, peeing gs published a notice in the CUSTOMS 
Number 47, proposing to modify a ruling con- 
ssification of an aaa file env elope. Comments 
yuested on the correctness of the modification. No comments 
celved. 
York Ruling Letter (NY) B84986, dated June 4, 1997, one of 
ssue was described as a “portfolio” and was classified 


o*% 


12.2035, Harmonized Tariff Schedule of the United 


} 
i 


Annotated (HTSUSA), the provision for “Trunks * * * attache 

riefcases, school satchels and similar containers: With outer 

ce of plastics or of textile materials: With outer surface of plastics, 
Other Attache cases, briefcases, and similar containers.’ 

It is now Customs position that, although the article described above 

may have the character of a container, it is not similar to attache cases, 

briefcases, or other containers enumerated in heading 4202, HTSUSA. 


YY 


[he expandable file envelope is principally designed and intended to 


store records and other papers for extended periods of time. As such, it is 
classified in subheading 3926.10.0000, HTSUSA, the provision for 
“Other articles of plastics and articles of other materials of headings 
3901 to 3914: Office or school supplies.” 

whey ‘suant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of F the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NY B84986, in order to classify the ex- 
pandable file envelope in subheading 3926.10.0000, HTSUSA. 

Headquarters Ruling Letter (HQ) 961021, modifying NY B84986, is 
set forth as the “Attachment” to this document. 
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Publication of rulings or decisions pursuant to 19 U.S.C. 1 
does not constitute a change of practice or position in accord 


i L 


section 177.10(c)(1)). 


Dated: January 5, 1999. 


[Attachment] 


BRETT LAN HARRIS, ESQUIRE 

D, DESIDERIO, LEBOWITZ & SILVERMAN 

Avenue, 33rd floor 

2, NY 10167-3397 
Re: Modification of New York Ruling Letter (NY) B84986; Other Article 
fice or School Supplies; Not Attache Case, Briefcase, School Satchel 
4202. 


DEAR MR. HARRIS 
In New York Ruling Letter (NY) B84986, issued June 4, 1997, on behalf of 
ternational, Inc., Customs classified one of the two articles at issue in 
4202.12.2035, Harmonized Tariff Schedule of the United States Annotated 
which provides for “Trunks * * * attache cases, briefcases, school satchels and simi] 
tainers: With outer surface of plastics or of textile materials: With outer surface of plastics, 
Other: Attache cases, briefcases, and similar containers.” We have reviewed that 
and have found it to be in error. Therefore, this ruling modifies NY B84986 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 5(c)(1)), as ame 
section 623 of Title VI (Customs Modernization) of the North American Free Tr 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (199 
posed modification of NY B84986 was published on November 
BULLETIN, Volume 32, Number 47. 
Facts: 
The article at issue, described in NY B84986 as a “por 
marketing literature by stock number 39121 and as a 
lope.” The article consists of an expandable envelope wh 
plastic sheeting and which measures approximately 15 inc 
height by ¥2 inch in depth (compressed and without contents) nve 
or has a flap with two metal grommets through which is looped an elast 
encircle the envelope and close the flap. The interior of the art 
ment whose accordion-like gussets (attached to the front and back of t 


forced, stitched seams) allow the envelope to expand to a depth of 5 


mine 
ruling 


Issue: 


Whether the article is classified in subheading 4202.12.2035, HTSUSA, the pr 
attache cases, briefcases, school satchels, and similar containers; or in 
3926.10.0000, HTSUSA, the provision for other articles of plastics, office or 
plies. 
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Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariffat the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI 

Heading 4202, HTSUSA, provides, in part, for attache cases, briefcases, and similar con- 
tainers. The exemplars named in heading 4202 have in common the purpose of organizing, 
storing, protecting, and carrying various items. EN (c) to heading 4202 indicates that the 
heading does not cover articles which, although they may have the character of containers, 
are not similar to those enumerated in the heading, for example, book covers and reading 
jackets, file-covers, document-jackets * * * and which are wholly or mainly covered with 
leather, sheeting of plastics, ete. Such articles fall in heading 4205 if made of (or covered 
with) leather or composition leather, and in other chapters if made of (or covered with) oth- 
er materials. 

Among other merchandise, chapter 39, HTSUSA, covers plastics and articles thereof. In 
pertinent part, note 2(ij) to chapter 39, HTSUSA, states that “[t]his chapter does not cover 
** * trunks, suitcases, handbags or other containers of heading 4202.” Heading 3926, 
HTSUSA, covers “Other articles of plastics and articles of other materials of headings 3901 
to 3914.” The EN to heading 3926 indicate that the articles covered by the heading include 
protective bags, file-covers, document-jackets, and similar protective goods made by sew- 
ing or glueing together sheets of plastics. 

If the expandable file envelope is prima facie classifiable under heading 4202, HTSUSA, 
it may not be classified under heading 3926 or any other headings within chapter 39, 
HTSUSA. It must therefore be determined whether the article merely has the character of 
a heading 4202 container, or whether the article’s purpose is to organize, store, protect, and 
carry various items. The expandable file envelope is primarily designed as a means to store 
records, documents, and/or other papers over an extended period of time. To effectively per- 
form this task, the article has been constructed of durable plastic sheeting and a flap clo- 
sure with an elastic-loop to protect its contents. The file envelope’s single gusseted 
compartment does not provide a significant organizational aspect, but its contents will 
most likely consist exclusively of papers and/or other flat items. The article is therefore not 
designed to contain the various items carried in a briefease. Having no handle or carrying 
strap, the file envelope would be fairly heavy and difficult to carry if filled with papers toa 
point approaching its fully-expanded capacity. We find that, although the expandable file 
envelope has the character of a container, it is principally designed and intended to store 
and protect papers for extended periods of time. Its attributes are similar to those of file- 
covers and similar protective goods made by sewing together sheets of plastics and not to 
the containers of heading 4202. The article is classified in subheading 3926.10.0000, 
HTSUSA. 


Holding: 


The article identified by stock no. 39121 and as the “Case-Guard Polyfiber File Enve- 
lope” is classified in subheading 3926.10.0000, HTSUSA, the provision for “Other articles 
of plastics * * *: Office or school supplies.” The general column one duty rate is 5.3 percent 
ad valorem. 

NY B84986, dated June 4, 1997, is hereby modified. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF TOY SPYGLASS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of an article known as a “Peter Pan Spyglass” under the 
Harmonized Tariff Schedule of the United States (HTSUS). Notice of 
the proposed modification was published on November 18, 1998, in the 
CUSTOMS BULLETIN. No comments were received in response to this no- 
tice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 22, 1999. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of an article known as a “Peter Pan Spyglass” under the HTSUS. 

On November 18,1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 46, proposing to modify New York Rul- 
ing Letter (NYRL) C81752 dated December 9, 1997. No comments were 
received in response to this notice. In NYRL C81752, Customs classi- 
fied, among other things, an article identified as a “Peter Pan Spyglass” 
under subheading 9005.80.4040, HTSUS, as optical telescopes. This 
classification decision resulted from a determination that the spyglass 
was designed to do a specific task, magnify. 

Note 1(k) of Chapter 90, HTSUS, states that: “[t]his chapter does not 
cover: * * * [a]rticles of chapter 95.” Therefore, if it is determined that 
the “Peter Pan Spyglass” is also designed for amusement, it is excluded 
from classification in heading 9005, HTSUS. 

We are of the opinion that application of the factors enumerated in 
United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F. 2d 373 (1976), cert. denied, 429 U.S. 979, for determining whether an 
article falls within a particular class or kind of good, together with the 
Chapter 95, Explanatory Notes confirm that, in addition to its magnifi- 
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cation function, the “Peter Pan Spyglass” is designed for amusement. 
Therefore, by operation of Note 1(k) to Chapter 90, the spyglass is clas- 
sified as a toy for tariff purposes. 

Accordingly, Customs is modifying NYRL C81752 to reflect the prop- 
er classification of the “Peter Pan Spyglass” under subheading 
9503.90.0045, HTSUS, as “[o]ther toys; reduced-size (“scale”) models 
and similar recreational models, working or not; puzzles of all kinds; 
parts and accessories thereof: [o]ther: [o]ther toys and models.” Head- 
quarters Ruling Letter 961254 modifying NYRL C81752, is set forth as 
the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. §1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 5, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC, January 5, 1999. 
CLA-2 RR:CR:GC 961254 MMC 
Category: Classification 
Tariff No. 9503.90.0045 
Mr. MICHAEL K. TOMENGA 
NEVILLE, PETERSON & WILLIAMS 
1233 20th Street, N.W., Suite 500 
Washington DC 20036 
Re: Peter Pan Spyglass; NYRL C81752 modified. 
DEAR Mr. TOMENGA 
This is in reference to your January 6, 1998, letter requesting reconsideration of New 
York Ruling Letter (NYRL) C81752 dated December 9, 1997. In NYRL C81752, the Direc- 
tor, Customs National Commodity Specialist Division, New York, held an article described 
asa “Peter Pan Spyglass” to be classifiable in subheading 9005.80.4040, of the Harmonized 
Tariff Schedule of the United States (HTSUS), as an optical telescope. A sample was sub- 
mitted for our review. 
Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 


modification of NYRL C81752 was published, on November 18, 1998, in the CusToMs BUL- 
LETIN, Volume 32, Number 46. 


Facts: 


The “Peter Pan Spyglass” is a hand held plastic article which measures 4% inches tall 
and 4% inches wide at its widest point. A figure of Captain Hook is molded into its handle. 
The item functions as an optical telescope. Objects viewed through this optical telescope 
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(monocular) are magnifi 


i restaurant 
children’s meal. 


Issue: 


Whether the “Peter Pan Sp ssifiable as a toy under heading 9503, HTSUS, or 
as an optical telescope under 


Law and Analysis: 
Classification under the HTSUS is made in accordance wit! 


pretation (GRI’s). The systematic detail of the HTSUS is sucl 


General Rules of Inter 


t virtually all goods are 
classified by application of GRI 1, that is, according 
schedule and any relative Section or Chapter Notes. h 
classified solely on the basis of GRI 1, and if the head 
require, the remaining GRI’s may then be applied. The 


as follows: 


ill 
pe 


| notes do not otherwise 
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9005 bjinoculars, monoculars, other optical tele nd mountings therefor 


1 
other astronomical instruments and mounti therefor, but not includingin- 
struments for radio-astronomy; parts and accessories thereof 
9503 _—[o]ther toys; reduced-size (“scale”) models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof 

Note 1(k) of Chapter 90, HTSUS, states that: “[t]his chapter does not cover: * * 
of chapter 95.” Therefore, we must first determ whether 
classifiable as a toy for tariff purposes. If so, it is excluded from classification in heading 
9005, HTSUS, by operation of Note 1(k) to Chapter 90. 

The term “toy” is not defined in the HTSUS. However, in understanding the language of 
the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity Description and 
Coding System may be utilized. The ENs, although not dispositive or legally binding, pro- 
vide acommentary on the scope of each heading, and are generally indicative of the proper 
interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989) 

The ENs to Chapter 95 state, in pertinent part, that “[t]his chapter covers toys of all 
kinds whether designed for the amusement of children or adults.” Although not set forth as 
a definition of “toys,” we have interpreted the just-quoted passage from the ENs as equa- 
ting “toys” with articles “designed for the amusement of children or adults.” Furthermore, 
EN 95.03 states, in pertinent part, that “[clertain toys (e.g., electric irons, sewing ma- 
chines, musical instruments, etc.) may be capable of a limited ‘use’; but they are generally 
distinguishable by their size and limited capacity from real sewing machines, etc.” Finally, 
we believe such design for the amusement of children or adults must be corroborated by 
evidence of the articles’ principal use. 

When the classification of an article is determined with reference to its principal use, 
Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that, in the absence of special 
language or context which otherwise requires, such use is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, and the controlling use is 
the principal use. In other words, the article’s principal use at the time of importation de- 
termines whether it is classifiable within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
discerning the principal use of an article, it does not provide specific criteria for individual 
tariff provisions. However, the Court in United States v. Carborundum Company, 63 CCPA 
98, C.A.D. 1172, 536 F 2d 373 (1976), cert. denied, 429 U.S. 979, provided factors, which are 
indicative but not conclusive, to apply when determining whether merchandise falls within 
aparticular class or kind. They include: general physical characteristics, the expectation of 
the ultimate purchaser, channels of trade, environment of sale (accompanying accessories, 
manner of advertisement and display), use in the same manner as merchandise which de- 
fines the class, economic practicality of so using the import, and recognition in the trade of 
this use. 

The physical characteristics of the “Peter Pan Spyglass”, mainly its plastic lenses and 
form as well as its bright colors and childhood theme, appeal to a sense of fun and play. The 
article is designed asa gadget to pretend to bea pirate. While it does function, its function is 
limited by its size and constituent material. The “Peter Pan Spyglass” is described by both 
heading 9005, HTSUS, and heading 9503, HTSUS. By operation of Note 1(k) to Chapter 90, 
it therefore is excluded from classification in heading 9005, HTSUS. 


* (alrticles 
1e “Peter Pan Spyglass” is 
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an Spyglass” is classified under subh eading 9503.90.0045, HTSUS, which 
‘folther toys; reduced-size (“scale”) models and similar recreational models, 
zzles of all kinds; p parts and act essories thereof: [o] ae [o]ther toys and 
th a general 1998 column one duty rate of free. NYRL C81752 is modified to 
pos tion 
lance with 19 U.S.C. §1625(c)(1), this ruling will become effective 60 days after 
\ USTOMS BULLETIN Publication of rulings or decisions pursuant to 19 
does not constitute a change of prac tice or position in accordance with 
, Customs Regulations [19 CFR 177.10(c)(1)] 
JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division 
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